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Case No. 35671
Dept. No. I

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CHURCHILL

KATHLEEN A. ARCHEY,
Plaintiff,
V8.

MYKE NELSON, individually and in his capacity
as Bditor of “THE FLASH”,
STEVE RANSON in his capacity as Editor of the ORDER
LAHONTAN VALLEY NEWS, KEVIN LORDS
in his capacity as Principal of CHURCHILL
COUNTY HIGH SCHOOL, CAROLYN ROSS
in her capacity as Superintendent of CHURCHILL
COUNTY HIGH SCHOOL DISTRICT, DOES 1-
10 AND ROE Corporation I-V,

Defendants. -

/-

&

Plaintiff Kathleen Archey ("Ms. Archey™) brought this action alleging two
claims for relief. The 'First Claim for Relief titled "Defamation," and ﬁc Second Claim
for Relief is.untitled‘. The second claim appears to be the same as the first, but claims
that she has no plain, speedy or adequate remedy at law.

The Defendants have brougﬁt a Special Mﬁtiuns to Dismiss Pursuant to NRS
41.635 et seq.

The gravamen of Ms. Archey's suit is that she was aﬁfamed in an article written

by a student reporter/editor for the Churchill County High School newspaper, "The
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Flash" and an article in the Lahonton Valley News reporting on the controversy. One
of the issues before the court is if the articles are a "commumication” and as such comes
within the protection of Nevadé's Anti-SLAPP statute. Ifthe articles are a
communication, once that threshold showing is made, the Plaintiff mus.a,t_ establish a
genyine issue of material fact so as to preclude dismissal. There is also the issue if Ms.
Archey is a public figure. -If she is épub]ic figure, the Court must then determine if she
has adequately set forth her complaint by clear and convin;:ing evidence.

Based upon the pleading, exhibits and evidence received at the hearing, the
Court makes the following Findings of Facts, Conclusion of Law and Order,

FINDINGS OF FACTS

Ms. Archey is a music teacher at Churchill County High School ("CCHS") in

the Churchill County School District ("'CCSD“), where she has been teaching since

| approximately 1995. As part of her duties at CCHS, Ms. Archey oversees the choir

program. As part of Ms. Archey's duties related to the choir program, she participates
with the Nevada Music Educators' Association ("NMEA"'), and the Northern Zone of
the Nevada Music Educators' Association ("NZINMEA™). |

Tn. the fall of 2009, in her role as the music teacher at CCHS, Ms. Archey
facilitated auditions for the choir .students for Honors Choir. Students who were
accepted into Honors C];oir would then becorﬁe eligible for All State Choir. According
to her complaint, she followed the same procedures for this audition process as she had
used for the past eight years. She did not submit the audition tape of every student who
anditioned. She submitted andition tapes for those students she desmed to have "made

the cut by achieving a passing score or otherwise meeting The_NZNI\z[EA criteria."
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After learning that the audition tape for their son had not been forwarded to
NZNMTEA, Susan Robertson contacted CCHS principal Kevin Lords to voice her
concerns and the concerns of her husband Car] Robertson. Mr. Lords urged Mrs.
Robertson to communicate directly with Ms. Archey and advised Ms. Archey about
Mrs. Robertson's concerns. Mr, Lords also advised the CCSD suﬁerintendent, Dr,
Carolyn Ross, about these parent concerns. After comrﬁmﬂcatmg with Ms, Archey, Mr.
and Mrs. Robertson remained dissatisfied and filed a complaint with Dr. Ross. Dr.
Ross was also contacted by Mis. Wendy Nelsen, the parent of a.nothler CCHS student
who had auditioned f.or Honors Choir, and wife of Myke Nelsen, a District Defendant
in this action, who raised similar concerns and subsequently filed a complaint.
Eventually, a total of five written complaints were filed by parents of students who
auditioned for Honors Choir. Dr. Ross asked Mr. Lords to oversee an official inquiry
and investigation into the patent concerns.

At about this time, Ms. Archey was told by NZNMEA president Bill Zabelsky
that ltwo parents had requested that their children be given an épportunity to audition
again. Ms. Archey objected té allowing a "re-audition." At least two students were
allowed to "ra-audition;" ineluding the Roberfsons' son, as well as the son of Defendant
Myke Nelsen and his wife Wendy Nelsen. Myke Nelsen is also the adviser for the
CCHS newspaper, "The Flaéh."

In Jamary of 2010, Ms. Archey was notified that an article would be published in
"“The Flash" addressing the concerns of the students and parents. Ms. Archey was invited
to provide input into the article, and refiused té bé interviewed. After Ms, Archey was

advised that a student newspaper article was being prepated for publication, principal

i
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Kevi1_1 Lords was contacted by a representative of the Churchill County Education
Association who requested that Mr. Lords stop publication of the article and who advised
Mr, Lords that a grievance and a lawsnit would be filed if he did not halt the publicatién of
the article. Mr. Lords approved publication of the article. |

On January 26™, 2010 the Lahonton Valley News published an article about the
coniroversy in their web version and on January 27, 2010 published their print version.
The article reported the filing of the union grievanf.:e, and that the grievance resulted from a
planned student article in “The Flash® about the petitions by parents “demarniding the
District investigate Honor Choir audition Practices”. Among her complaints, Ms Archey
objects to the use of the word “disciplinary” in the Lahonton Valley News article rather
then the word “personnel” in reporting the actions tal;:an by the school.

On approximately January 29, 2010, "The Flash" published an article related to the
Honors Choir Program at CCHS, the procedures which were used in the audition

process, and concerns voiced by parents about the procedures. The Plaintiff, as one of her

| claims, arg*ues the use of the word “lost” in the Flash article to describe the un-

submitted audition tapes was defamatory.

CONCLUSIONS OF LA

In 1993, the Nevada Legislature enacted legislaﬁon under Chapter 41 titled
"Liability of Person wh;: Engages in Right to Petition,” in response to the vast number
of retaliatory lawsuits known ag Strategic LaWSl.lit.S Apainst Public Participation
(SLAPP) being brought against citizens who petitiéned government. The Legislature's
effort was to provide immunity from civil liability for claims based upon a good faith

communication to a legislator, officer or employee of the government.

-4
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Section 3 of S.B. 405 provided:

A person who in good faith communicates a complaint
information to an officer or employee of this state or of a
political subdivision or to an officer or employee of the
Federal Government regarding a matter reasonably of
concetn to the respective governmental agency is immune
from civil lability on claims based upon the
communication,

Section 4 firther provided:

In any civil action brought against a person who in good faith
communicated a complaint or information to an officer or
employes of this state or of a political subdivision regarding a
matter reasonably of concern to the respective govetnmental
agency, the attorney general or other legal representative of
the state may provide for the defense of the action on behalf
‘of the person who communicated the complaint or
information.

This legislation became effective July 13, 1993.

In 1997, the Legislature revised the provisions goverwing itaraunity for persons
engaging in communication in furtherance of the right to petition, The bill implemented
procedures for defendants to file a special motion to dismiss if the action is bronght against
a person, business or organization who engaged in such good faith communication based

on their valid exercise of the right to petition.
NRS 41.650 provides that, "[a] person who engages in & good faith communication

in furtherance of the right to petition is immune from civil lability for claims based upon
the communication.” Good faith communications in furtherance of the right to petition

under NRS 41.637 inchide:

1. Communication that is aimed at procuring any
governmental or electoral action, result or outcome;

2. Communication of information or a coroplaint to a
Legislator, officer or employee of the Federal
Government, this state or a political subdivision of
this state, regarding a matter reasonably of concern
10 the respective governmental entity; or
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3. Written or oral statement made in direct cormection
with an issue under consideration by a legislative
gxecutive or judicial body, or any other official
proceeding authorized by law,

which is truthful or is made without knowledge of its falsehood.

Under NRS 41.660(1), if a lawsuit arises as a result of a good faith communication
in furtherance of the right to petition, the person(s) against whom the lawsuit is brought
may file a special motion to dismiss. This motion must be filed within 60 days after service
of the complaint, NRS 41.661(1). Upon the filing of this motion, the court "shall treat the
motion as a motion for summary judgment.” Additionally, discovery is stayed during such
period pending "(1) a ruling by the court on the motion; and (2) the disposition of any
appeal from the ruling on the motion." If a court grants the motion, "the dismissal operates
as adjudication upon the merits." NRS 41.660(4).

Since the special motion to dismiss is procedurally treated as a summary
Judgment, the following standards apply. First, the district court can only grant the
special motion fo dismiss if there is no genvine issue of material fact.and the moving
party is entitled to a judgment as a matter of law. Second, the nonmoving party cannot
overcome the special motion to dismiss on. the gossamer threads of whimsy,
Bpeculatmn and conjecture, Instead, the nonmoving party must provide more than
general allegations and conclusions; it must submit specific factual evidence
demonstrating the existence of a genuine factual issue. Jokn v. Douiglas County School
Dist., 219 P.3d 1276 (Nev. 2009

When a party moves for a special motion to dismiss under Nevada's Anti-SLAPP
statute, it bears the initial burden of production and persuasion. This means the moving
party must first make a threshold showing that the lawsuit is based on good faith
communications made in furtherance of the right to petition the government. If the
moving party satisfies this threshold showing, then the burden of production shifts to the
nonmoving party, who must demonstrate a genuine is.sue of material fact.

V4
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A good faith communication includes communication of information or a complaint
to, for example, an émployee of a pelitical subdivision (a school district in Nevada) |
regarding a matter reasonably of concern tq the povernmental entity; or a written or oral
statement made in direct connecﬁon with an issue under consideration by a legislative,
executive or judicial body, or any other official proceeding authorized by law. The
communication must be truthfil or be made without knowledge of its falsehood, NRS ‘
41.637(2) and (3). Thus the legislature made it clear that their intent was to also apply
the protections afforded by this legislation to news media accounts when they publish
an article that directly pertains to a matter under consideration by a governmental body.
NRSA1.637(3). | |

One of the many purposes of the student newspaper at CCHS is to communicate
about issues of concern to school district officials, as well as to students and their
families. The article in “The Flash" relayed concerns of parent advocates about the
process used by Ms. Archey to determine which student auditions would be forwarded
to NZNMEA. In fact, a review of the article reveals that the article is exclusively
comprised of parent concerns, the reaction of NMEA to the concerns raised by parents,
and the comment by principal Kevin Lords that prescreening such as that done by Ms.
Archey was not specifically prohibited.. The article relayed the concerns of the
Robertsons that their son's andition tape was not forwarded to NZNMEA, despite the
fact that he had a score of 50 out of 50 at his andition, and the fact that he had
successfully be;en accepted to Honor Cﬁoir and All State Choir the previous year. The
Robertsons questioned Ms. Archey's determination that he was "unprepared.”. The
article also reported that NMIEA granted a private andition to six CCHS students. Ms.
Archey has not shown that anyone of these statements is untrue,

1
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'[‘hc Court finds that the artmle in "The Flash" was trut'hﬁ.ll and/or made Wlthou:t

knowledge of its falsehood and was regarding a matter raasonably of concern to the

CCSD. The Court fu:rther finds that the pubhcaﬁon of these concerns by a studsot

BNl T b N -

author/edmr in a student newspaper serves 10. commumcate th1s information directly {0

CCSD admmistrators

Because the article is truthful because it commmncated the complamts of -

‘ parents to CCSD employees, and because these complamts regarded amattsr

. | reasonably of conéern to the CCSID ’chc arficle ﬁts squarcly mﬂun the protcctmn of

NRS 41, 637(2) . o _
Furf:her, this article was pubhshed at a time when the formal process for selectmg
student aud1t10n tapes to forward to NZNMEA had Just begun 10 be exammad morc :
closely by. CCSD oﬁiclals, folluwmg parent complamts Because: the article was m

| perent complaints, the arhcla also fits vnthm the protecnon of NRS 41637 (3)

As. dlscusscd abova, the ooritan't of "The Flash" arucle is- clear the artmle repotts

| about the concerns of parenis from CCHS There is not a smgle sentence contamed in

the schoal artwle Whlch is false ot known by any District. Defendant o be false The'.
student newspaper article satxsﬂes the NRS definition ofa " g00c1 fa;th commumcatlon, n
and the sttrwt Defcndants have satlsﬁed tl:us threshold showmg

An isue in thJ.S case is the use of the word “dlsclphnary’ inthe Lahonton -
Valley News arncle rather then the wnrd “personme]” in repomng the actions taken by

59 ' the school regardmg Ms Archey The Plaintiff also argues ‘the use of the word “lost”
|| the R1ash article to describe the unusubnutted andition, tapes Was. defamatory. The Court

'ﬁ'ndé under the factsof thié case that the use of the word “dmmphnary” by the ‘
TLahonton Valley News and the vse of the word “lost” by the Flash was substanually

| true, “A pubhcatmn dascnbmg what someone has said cannot be_ libelous because it

contains minor inaccuracies as long as the substance, the gist, the sting of the statement

e is the same.” onwem C'arvzlle 310F Supp 24 1157 (D.Nev.,2004). The Court finds
2 i
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‘that the article in Lahonton Valiey News was trutbful and/or made mthout knowledge _

{|ofits falsehood and was regardmg & matter reasonably of concert: 1o the CCSD The

Court finds that the Lahonton Valley Nch Defendants and the Flash Defandants are -

_ enhtled io the protac’aon provided by NRS 41. 635 et. seq

" Ta prcwe defamation Ms. Archey naust show that fhe Defendants (1) madn a

s _false and defamatory statamcnt concermng ‘hets (2) an unpnvﬂeged pubhcatlon Df this .

' 3tatament was made by 2 third parson, 3. Dafendants were. at least neghgcnt in makmg

‘o @ o R TI ~

1l the statamcn’c, -ahd (4) she sustmned actual ot presume.d damages ‘a8 a result of the
. . '-staj:ement .Pega.sz.r.s' y. Reno Newspapers, lnc 118 Nev '706 57 F. 3d 82 (2002)
1o ]

Since pu‘blm ﬂgurcs st pmva by clear and convmcmg evldance fhat ap

' : 'allegedly dﬁfama:tory sta:temcnt 1s ma&e vsmth knowledge of falmty or reckless dlsregard' ‘-"'-. '
13 _‘ :

= . 15 -
AT

for truth a threshold dstefmmamn m a defamatmn actmn is whether the planmff isa

'pubhg ﬁgure New York :ﬁmesv Sullwan, 376U s 254 279 zsu 84 s Ct 'r.m 11
.LEdZd686 (1964) - Sl .

The Cont, ﬁnds that 3 pubhc schuol teacher is apubhc ofﬁclal for purposss of B

| 'dafamatlon achon. Gwen the authonty accarded to teachers and posrtmn of spemal
st the pubhc has a greatér than, normal mtetaat in, bemg able to debate and crmmze
|| freely the conduct of pubhc school teaahers As a pubhc ofﬁclal M. Archay woust

plead & and prove actual mahcc Acmal mahce is proven When 3 statement is pubhshed c

with: knowledge that 1t was fa.lse or wrth reckless msragard for 1ts veraczty Reckless

idlsregard for the truth may be foundwhen the defandant entertamed senous doubts as’
1 -to the imth of the state:ment but pubhshed it anyway Pe gasus V. Reno Newspapers
- 118 Nev. 706, 57 P.3d 82 (2002) '

Ms Archey has not ple the reqmmte astual mahce:, aud -tharaforg:, her ~
Complamt fails to state a C.lalm upon whish rehaf can be granted. | }
The Court finds ‘that the Defendants have shown that this actmn is based on good

~fa11:h cotnmunications made in ﬁu’therance of The right fo- patmon the govemment that

1 hc statements in me amCles were substannally truthfxﬂ or is made WIThout knowledge
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of any falsehood. The Court further finds that the Plainﬁff has failed to demonstrate any
genuine issue of material fact and that the moving party is entitled to a judgment as a
matter of law,

Based upon the above findings and Good Cause appearing;

The Special Motions to Dismiss are hereby granted as to all Defendants, and the
action is dismissed. Based upon the Courts decision in this case, Plaintiffs Motion to

Amend their Complaint is denied as moot.

QO @ ~N O oW bh W N

D H
DATED:; This | day of August, 2010,
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1 ’ ] CERTIFICATE OF MATY.ING

2 The undersigned, an employee of the Third Judicial District
3 ||Court, hereby certifies that I served the foregoing ORDER on the parties by
1 || depositing 2 copy thersof in the U.§. Mail at ¥allon, Nevada, postags

5 ||prepaid, as followa:

. B Kenngth J, McKenna, Esq.
Attorney at Law -
7 544 West First Street
_ © Reno, NV B88503
B
Rebacca Bruch, Hacg,
8 Ang Alexander, Esg,
Charity F. Falts, Esq.
10 99 W. Arwoyo Btreet
Renc, NV BSLZLl
11
Dongld A. Lattin, E=zg.
12 Attorney at Law
’ P.C. Box 30000
13 Rena, WV 83520
14 Thomas B, Kelley, Eag.
Stoven D. Zansbarg, Esg.
15 1888 Sherman Street, Ste. 370

Denver, CO B0203

16 41 A
DATED this ID day of W 2010.
A ¢ {

17

18

19
20

21 || Subseribed and sworn to this

#
22 {D “day of A’ULW’ , 2010.
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